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U.S. Customs Service 


Treasury Decisions 


(T.D. 96-35) 


RIN 1515-AB93 


SUSPENSION OF UNITED STATES-CANADA FREE-TRADE 
AGREEMENT IMPLEMENTING REGULATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations imple- 
menting the duty preference provisions of the United States-Canada 
Free-Trade Agreement (CFTA) to reflect that operation of the CFTA 
was suspended, by agreement of the Governments of the United States 
and Canada, as a result of the entry into force of the North American 
Free Trade Agreement (NAFTA) on January 1, 1994. The CFTA imple- 
menting regulations in question remain in effect only with regard to 
merchandise imported from Canada that was entered or withdrawn 


from warehouse for consumption prior to the entry into force of the 
NAFTA. 


EFFECTIVE DATE: May 3, 1996. 


FOR FURTHER INFORMATION CONTACT: Myles Harmon, Office 
of Regulations and Rulings (202-482-7000). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On January 2, 1988, the United States and Canada entered into the 
United States-Canada Free-Trade Agreement (CFTA), the objectives of 
which included the elimination of Customs duties and other barriers to 
trade in goods and services between the two countries. The provisions 
of the CFTA were adopted by the United States with the enactment of 
the United States-Canada Free-Trade Agreement Implementation Act 
of 1988, Pub. L. 100-449, 102 Stat. 1851, and the CFTA went into effect 
on January 1, 1989. Regulations setting forth the basic legal and proce- 
dural requirements for obtaining preferential duty treatment on 
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imported merchandise under the CFTA are contained in §§ 10.301 
through 10.311 of the Customs Regulations (19 CFR 10.301 through 
10.311). 

On December 17, 1992, the United States, Canada and Mexico 
entered into the North American Free Trade Agreement (NAFTA). As 
in the case of the CFTA, the stated objectives of the NAFTA include the 
elimination of barriers to trade in goods and services between the terri- 
tories of the three countries. The provisions of the NAFTA were 
adopted by the United States with the enactment of the North Ameri- 
can Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, and the NAFTA went into effect on January 1, 1994. Interim 
regulations implementing the Customs-related provisions of the 
NAFTA were published in the Federal Register as T.D. 94-1 on Decem- 
ber 30, 1993 (58 FR 69460), and final NAFTA implementing regula- 
tions were published as T.D. 95-68 on September 6, 1995 (60 FR 46334); 
the majority of those NAFTA regulations are set forth in Part 181 of the 
Customs Regulations (19 CFR Part 181). 

In view of the similarity between the objectives of the CFTA and those 
of the NAFTA, the United States and Canada recognized that, in princi- 
ple, there would be no need to continue the operation of the CFTA upon 
accession to, and entry into force of, the NAFTA. Accordingly, by an 
exchange of letters dated December 30, 1993, the Governments of the 
United States and Canada formally agreed, subject to certain transi- 
tional arrangements not involving preferential duty treatment, to sus- 
pend the operation of the CFTA upon the entry into force of the 
NAFTA, with the suspension to remain in effect for such time as the two 
Governments are Parties to the NAFTA. 

Customs believes that the present CFTA implementing regulations 
are unclear as regards their applicability because they do not reflect the 
fact that the operation of the CFTA has been suspended as a result of the 
entry into force of the NAFTA. On the other hand, Customs notes that 
those regulations must be retained because they continue to have 
application to Customs transactions involving merchandise imported 
from Canada that was entered or withdrawn from warehouse for con- 
sumption during the period in which the CFTA was in effect (that is, 
from January 1, 1989, through December 31, 1993). 

In order to address the considerations mentioned above, this docu- 
ment revises § 10.301 (Scope) to include references both to the suspen- 
sion of the CFTA and ‘to the circumstances in which the CFTA 
regulations continue to have application. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT PROCEDURES AND 
DELAYED EFFECTIVE DATE REQUIREMENTS 


Pursuant to the provisions of 5 U.S.C. 553(a), public notice and com- 
ment procedures are inapplicable to this final rule because it is within 
the foreign affairs function of the United States. In addition, for the 
above reason and because this regulatory amendment involves no sub- 
stantive change but rather merely conforms the regulations to present 
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law, it is determined that good cause exists under the provisions of 
5 U.S.C. 553(d)(3) for dispensing with a 30-day delayed effective date. 
EXECUTIVE ORDER 12866 
Because this document involves a foreign affairs function of is not 
subject to the provisions of E.O. 12866. 
REGULATORY FLEXIBILITY ACT 


Since the amendment is not subject to the notice and public proce- 
dure requirements of 5 U.S.C. 553, it is not subject to the provisions of 
the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


List OF SUBJECTS IN 19 CFR Part 10 
Alterations, Bonds, Customs duties and inspection, Exports, 
Imports, Preference programs, Repairs, Reporting and recordkeeping 
requirements, Trade agreements. 


AMENDMENT TO THE REGULATIONS 


For the reasons set out in the preamble, Part 10 of the Customs Regu- 
lations (19 CFR Part 10) is amended as set forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 
1. The authority citation for Part 10 continues to read in part as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1321, 1481, 1484, 1498, 1508, 1623, 
1624, 3314; 


* * HE ok * * * 
2. Section 10.301 is revised to read as follows: 


§ 10.301 Scope and applicability. 

The provisions of §§ 10.302 through 10.311 of this part relate to the 
procedures for obtaining duty preferences on imported goods under the 
United States-Canada Free-Trade Agreement (the Agreement) entered 
into on January 2, 1988, and the United States-Canada Free-Trade 
Agreement Implementation Act of 1988 (102 Stat. 1851). The United 
States and Canada agreed to suspend operation of the Agreement with 
effect from January 1, 1994, to coincide with the entry into force of the 
North American Free Trade Agreement (see part 181 of this chapter) 
and, accordingly, the provisions of §§ 10.302 through 10.311 of this part 
apply only to goods imported from Canada that were entered for con- 
sumption, or withdrawn from warehouse for consumption, during the 
period January 1, 1989, through December 31, 1993. In situations 
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involving goods subject to bilateral restrictions or prohibitions, or 
country of origin marking, other criteria for determining origin may be 
applicable pursuant to Article 407 of the Agreement. 
MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: March 29, 1996. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 3, 1996 (61 FR 19834)] 





(T.D. 96-36) 


RIN 1515-AB58 


DISCLOSURE OR PRODUCTION OF CUSTOMS INFORMATION 
PURSUANT TO LEGAL PROCESS 


AGENCY: Customs Service, Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
adopting final rules that clarify the procedures to be followed when sub- 
poenas or other demands of courts and other authorities, except Con- 
gress, are issued to compel the disclosure or production of Customs 
information, i.e., documents, information, or employee testimony, for 
use in federal, state, local, and foreign proceedings. The procedures will 
be applicable to current and former Customs employees and to litigants 
who seek to compel Customs employees to disclose or produce Customs 
information. Specifically, the amendments will place in the Office of the 
Chief Counsel the authority to make determinations concerning the 
disclosure of such information to ensure the more efficient use of Cus- 
toms personnel resources in responding to requests in a timely manner. 
The amendments also restructure the general organizational scheme of 
Part 103 of the Customs Regulations to clarify their application. 


EFFECTIVE DATE: June 3, 1996. 


FOR FURTHER INFORMATION CONTACT: Matthew McConkey, 
Office of the Chief Counsel (202) 927-6900. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Customs enforces some 600 laws for 60 agencies while facilitating the 
flow of merchandise in international commerce. In addition to main- 
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taining records relevant to its enforcement functions, Customs also 
maintains information that has a bearing on other law enforcement 
provisions. Many of the records Customs maintains contain confiden- 
tial business information subject to the Trade Secrets Act, 18 U.S.C. 
1905, which prohibits the unauthorized disclosure of such information 
by an officer or employee of the United States. 

Regulations pertaining to Customs release of information, i.e., docu- 
ments, information, or employee testimony, subpoenaed for use in judi- 
cial proceedings are found at § 103.17 of the Customs Regulations (19 
CFR 103.17). But while § 103.17 provides some procedures regarding 
the disclosure of information, e.g., the testimony of employees, and the 
production of documents pursuant to a subpoena duces tecwm in cases 
both where the agency is and is not a party to a legal proceeding, it does 
not adequately describe the procedures for determining whether and 
how the information should be released in response to such demands. 

On September 6, 1994, Customs published a document in the Federal 
Register (59 FR 46007) proposing to amend the Customs Regulations to 
clarify the procedures to be followed when subpoenas or other demands 
of courts and other authorities, except Congress, are issued to compel 
the disclosure or production of Customs information for use in various 
proceedings. The procedures would be applicable to current and former 
Customs employees and to litigants who seek to compel Customs 
employees to disclose or produce Customs information. Specifically, the 
proposed amendments sought to place in the Office of the Chief Counsel 
the responsibility to make determinations concerning the disclosure of 
such information to ensure the more efficient use of Customs personnel 
resources in responding to requests in a timely manner. The amend- 
ments also proposed to restructure the general organizational scheme 
of part 103 of the Customs Regulations to clarify their application. The 
notice proposed to revise two sections (§§ 103.0 and 103.17), renumber 
five sections (§§ 103.14 through 103.18), and create six new sections 
($§ 103.22 through 103.27) of the Customs Regulations. The notice also 
solicited comments concerning these changes. 


The comments received and Customs responses to them are set forth 
below. 


DISCUSSION OF COMMENTS 


Two comments were received—one from a Bar Association, the other 
from a group of undergraduate business students—that raised three 
areas of concern: (1) centralizing decisions over the disclosure process; 
(2) agency assertion of privilege and the role of discovery; and (3) the 
omission of in camera disclosure provisions. We address these concerns 


in turn. 
Centralizing decisions over the disclosure process: 
Comment: 


Both commenters protested the concept of centralized decision-mak- 
ing concerning the disclosure process as likely to increase the ineffi- 
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ciency of a bureaucracy given that centralization requires the central 
decision-maker to find the information demanded, analyze it, etc. These 
commenters argue that the offices having the information demanded 
are in closer contact with the information and should have the author- 
ity to decide whether to comply with demand. 


Customs Response: 


Asa general proposition, Customs believes that it is appropriate to fix 
the responsibility for legal review of subpoena issues within one office. 
It was, perhaps, misleading to state in the proposed rule that the trans- 
ferring of responsibility for legal review of subpoena issues to the Office 
of Chief Counsel was a centralizing move. Decisions concerning the dis- 
closure or production of Customs information pursuant to legal process 
are now handled by the Disclosure Law Branch of the Office of Regula- 
tions and Rulings, which has offices only at Customs Headquarters in 
Washington, D.C. By placing the decision-making process regarding 
subpoena demands for information in the Office of the Chief Counsel, 
the amendments to the regulations actually serve to decentralize the 
processing of such information demands, as the Office of the Chief 
Counsel has a field presence throughout the United States. Thus, the 
processing of subpoena demands should be handled more efficiently 
than when all such demands were handled by the one office in Washing- 
ton, D.C. 


Agency assertion of privilege and the role of discovery: 


Comment: 


Stating that the proposed regulations are not as even-handed as the 
present regulations in allowing for privilege claims, a commenter pro- 
posed adding language to § 103.21(e), which concerns disclosure of 
information to government law enforcement or regulatory agencies, 
and § 103.26, which concerns procedures in the event of a demand for 
Customs information in a state or local criminal proceeding, to reflect 
disclosure limitations, i.e., scope of privileges, contained in § 103.12, 
which concerns Freedom of Information Act (FOIA) exemptions from 
disclosure. The commenter states that these two regulatory provisions 
should be more explicit as to what information can be turned over and 
on whose authority and suggests that language be added to more 
appropriately apprise Customs field personnel of their duty to refer cer- 
tain matters to Customs Headquarters. 


Customs Response: 


Customs does not agree with the commenter. Sections 103.21(e) and 
103.26 are located in Subpart B of the Customs Regulations, which con- 
cerns disclosure of Customs information pursuant to legal process for 
use in legal proceedings; however, the disclosure limitations of concern 
($ 103.12) are located in Subpart A of the regulations, which concerns 
disclosure of Customs information pursuant to various disclosure laws. 
This means that the exemptions available under provisions in Subpart 
A are not available under provisions in Subpart B. On a separate note, 
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the Office of the Chief Counsel does not process information requests 
under Subpart A, only those under Subpart B. Accordingly, no change 
to the proposed regulations is made based on this comment. 


Comment: 


A commenter stated that the provisions of § 103.21(f) are inadequate 
to protect the orderly functioning of the discovery process in that they 
allow the Government to frustrate discovery requests solely by assert- 
ing that regulation as the reason for objection to discovery requests, 
compelling parties to resort to judicial intervention to resolve matters 
of asserted privilege. The commenter stresses the point that if the Gov- 
ernment wishes to assert a non-disclosure privilege in any action before 
the Court of International Trade (CIT) (particularly in discovery), then 
such privilege should be asserted by its attorneys with specific refer- 
ences to the discovery request and which privilege is claimed, i.e., execu- 
tive, statutory, or evidentiary. Accordingly, to make it clear that 
non-government attorneys should not have to make special discovery 
requests of the Chief Counsel’s office to carry on discovery against the 
United States nor have to resort to the Court to enforce discovery 
demands, the commenter suggests that language be added to § 103.21(f) 
indicating this. 


Customs Response: 
Customs believes that § 103.21(f) need not be changed. Section 


103.21(f) is not a substantive provision, but rather a statement of pur- 
pose, that is not subject to the general prohibition provisions contained 
at § 103.22, which only pertain to proceedings in which Customs is not a 
party (emphasis added). 

In the notice of proposed rulemaking, it was stated, regarding para- 
graph (f) of § 103.21, that this paragraph serves to limit the scope of the 
proposed regulations by providing that it is not intended to impede or 
restrict the appropriate disclosure of any information to certain federal 
attorneys and judges in connection with Customs cases—i.e., when the 
Customs Service is a party—referred by the Department of the Trea- 
sury to the Department of Justice for prosecution or defense. The com- 
ment presumes that the regulatory provision proposed by Customs will 
control when the agency is a party before an Article III court, which 
cannot be; the Court’s rules of procedure will, of course, control such a 
proceeding. Accordingly, no change to this regulatory provision is made 
based on this comment; however, the heading of § 103.22 is revised to 
reflect the fact that the procedures thereunder only pertain when the 
Customs Service is not a party to the litigation or proceeding. 


Omission of in camera disclosure provisions: 
Comment: 

Acommenter stated that the provisions of current § 103.17(d), which 
provide for in camera review of documents, are not extended to certain 


other criminal actions. While the commenter believes that proposed 
§ 103.21(f) confers the right of in camera inspection on judges of the 
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CIT, he states that such an extension is not evident in the provisions of 
proposed § 103.26, which pertains to criminal proceedings in other fed- 
eral courts. Accordingly, the commenter suggests that Customs amend 
its regulations to allow for turnover of its information to state and local 
law enforcement officers. 

Customs Response: 

Although the comment seems to present two different issues (in cam- 
era disclosure to judges and disclosure to law enforcement personnel), 
Customs does not agree that in camera inspection of records and docu- 
ments in state or local criminal proceedings is not present in § 103.26. 
Regarding in camera disclosure of Customs documents to any court 
(State or Federal, whether civil or criminal), it is within the inherent 
power of a court of competent jurisdiction to order in camera disclosure 
of Customs documents. Regarding disclosure to state and local law 
enforcement officers, as provided at §103.21(e), nothing in this subpart 
is intended to impede the appropriate disclosure of information, in 
keeping with the Privacy Act (5 U.S.C. 552a) and the Trade Secrets Act 
(18 U.S.C. 1905), by Customs to federal, state, local, and foreign law 
enforcement or regulatory agencies. Nevertheless, because of the con- 
cern expressed over Customs perceived ability to withhold records from 
a court of competent jurisdiction, Customs has no hesitation in adding 
the former in camera provisions of § 103.17(d) as new § 103.21(i). 
Accordingly, a provision is added to the final regulations providing that 
nothing in new subpart B authorizes Customs personnel to withhold 
records from a federal court, whether civil or criminal, pursuant to its 
order for such records appropriately made, for purposes of in camera 
inspection of the records to determine the propriety of claimed exemp- 
tion(s) from disclosure. 


Other matters: 


Three other procedural changes to the proposed regulations are 
made and a referencing (typographical) error is corrected at this time. 
The first procedural change, a change to § 103.22(d), increases the pro- 
cessing time from 5 days to 10 days. This change is made because Cus- 
toms wishes to ensure that demands for Customs information can be 
met by available staff. The second and third procedural changes, to 
§ 103.23(b), add two subparagraphs to provide for two additional cir- 
cumstances where disclosure will not be made: failure to make proper 
service upon the United States (§ 103.23(b)(10)), and failure to comply 
with federal, state, or local rules of discovery (§ 103.23(b)(11)). 
Although these grounds for not authorizing disclosure are readily con- 
tained in both civil and criminal rules of procedure throughout the 
United States, the presence of either of these facts at the agency level 
will help the Office of the Chief Counsel to summarily respond to such 
requests. The typographical error concerns a reference in § 103.25 to 
§ 103.22; it should read § 103.24 to reflect the statement in the BACK- 
GROUND portion of the notice that the new § 103.25 concerns ”the 
preceding section” i.e., § 103.24. 
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Unrelated to subpoenas, this document also amends § 103.6, con- 
cerning the initial handling of requests for information pursuant to the 
FOIA, to reflect that the initial determination regarding such requests 
for information maintained in the field shall be made by the appropri- 
ate director of a service port, or in the case of records of the Office of 
Investigations, the appropriate special agent in charge. The regula- 
tions currently do not distinguish between records of the Office of 
Investigations and other records regarding who shall make the initial 
determination concerning their release. 


CONCLUSION 


Based on the comments received and further consideration by Cus- 
toms, Customs has decided to finalize the amendments proposed with 
the following changes: in § 103.21, a new paragraph (i) is added to con- 
tinue authorizing in camera inspections by any court; in § 103.22(d), 
the processing time of requests is increased from five to ten days; and in 
§ 103.23(b), subparagraphs (10) and (11) are added providing addi- 
tional circumstances where disclosure will not be made: where there is a 
failure to make proper service upon the United States, and where there 
is a failure to comply with federal, state, or local rules of discovery. Fur- 
ther, the heading of § 103.22 is revised to make it clear that the proce- 
dures thereunder only pertain when the Customs Service is not a party 
to the litigation or proceeding and the referencing (typographical) 
error in § 103.25 to § 103.22 is corrected to reference § 103.24. Also, ref- 
erences to certain Customs field organization designations, i.e., district 
directors and regional commissioners, are revised to reference port 
directors to account for Customs reorganization. Lastly, certain edito- 
rial changes are made to make clear the relationship between (1) the 
Office of the Chief Counsel, (2) its field counsel, (3) Customs employees 
served with demands, and (4) the official in charge of the originating 
component. 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT AND 
EXECUTIVE ORDER 12866 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.) and based upon the information set forth above, it is certified 
that the regulations will not have a significant impact on a substantial 
number of small entities. Accordingly, these regulations are not subject 
to the regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 
Further, this document does not meet the criteria for a ’significant reg- 
ulatory action” as specified in E.O. 12866. 


LIsT OF SUBJECTS 
19 CFR Part 103 
Administrative practice and procedure, Confidential business 


information, Courts, Freedom of Information, Law enforcement, Pri- 
vacy, Reporting and recordkeeping requirements, Subpoenas. 
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AMENDMENT TO THE REGULATIONS 


For the reasons set forth above, part 103, Customs Regulations (19 
CFR part 103), is amended as set forth below: 


PART 103—AVAILABILITY OF INFORMATION 


1. The table of contents of part 103 is revised to read as set forth below 
to reflect the amendments that follow: 


Sec. 
103.0 Scope. 


SUBPART A—PRODUCTION OF DOCUMENTS/DISCLOSURE OF 
INFORMATION PURSUANT TO THE FOIA 


Public reading rooms. 

Information available to the public. 

Publication of information in the Federal Register. 
Public inspection and copying. 

Specific requests for records. 

Grant or denial of initial request. 

Administrative appeal of initial determination. 
Time extensions. 

Judicial review. 

Fees for services. 

Specific Customs Service records subject to disclosure. 
Exemptions. 

Segregability of records. 


SUBPART B—PRODUCTION/DISCLOSURE IN 
FEDERAL, STATE, LOCAL, AND FOREIGN PROCEEDINGS 


Purpose and definitions. 

Procedure in the event of ademand for Customs information in any federal, state, 
or local civil proceeding or administrative action. 

Factors in determining whether to disclose information pursuant to a demand. 

Procedure in the event a decision concerning a demand is not made prior to the 
time a response to the demand is required. 

Procedure in the event of an adverse ruling. 

Procedure in the event of a demand for Customs information in a state or local 
criminal proceeding. 


Procedure in the event of a demand for Customs information in a foreign 
proceeding. 


SUBPART C—OTHER INFORMATION SUBJECT TO RESTRICTED ACCESS 


103.31 Information on vessel manifests and summary statistical reports. 
103.32 Information concerning fines, penalties, and forfeitures cases. 
103.33 Release of information to foreign agencies. 

103.34 Sanctions for improper actions by Customs officers or employees. 


2. The general authority citation for part 103 is revised and specific 


authority citations for §§ 103.31, 103.33, and 103.34 are added to read 
as follows: 


Authority: 5 U.S.C. 301, 552, 552a; 19 U.S.C. 66, 1624; 31 U.S.C. 9701. 
Section 103.31 also issued under 19 U.S.C. 1431; 
Section 103.33 also issued under 19 U.S.C. 1628; 
Section 103.34 also issued under 18 U.S.C. 1905. 
3. Section 103.0 is revised to read as follows: 
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§ 103.0 Scope. 


This part governs the production/disclosure of agency-maintained 
documents/information requested pursuant to various disclosure laws 
and/or legal processes. Thus, the extent of disclosure of requested 
information may be dependent on whether the request is pursuant to 
the provisions of the Freedom of Information Act (FOIA), as amended 
(5 U.S.C. 552), the Privacy Act of 1974, as amended (5 U.S.C. 552a), 
and/or under other statutory or regulatory authorities, as required by 
administrative and/or legal processes. The regulations for this part con- 
tain a discussion of applicable fees for the search, duplication, review, 
and other tasks associated with processing information requests pur- 
suant to the FOIA, and also provide for the appeal of agency decisions 
and sanctions for the improper withholding and/or the untimely release 
of requested information. As information obtained by Customs is 
derived from a myriad of sources, persons seeking information should 
consult with a disclosure law officer, the director of a service port, or the 
local public information officer before invoking the formal procedures 
set forth in this part. These regulations supplement the regulations of 
the Department of the Treasury regarding public access to records, 
which are found at 31 CFR part 1, and, in the event of any inconsistency 
between these regulations and those of the Department of the Treasury, 
the latter shall prevail. For purposes of this part, the Office of the Chief 
Counsel is considered a part of the United States Customs Service. 


4. Sections 103.1 through 103.13 are designated as Subpart A and a 
new heading for Subpart A is added to read as follows: 


SUBPART A—PRODUCTION OF DOCUMENTS/DISCLOSURE OF 
INFORMATION UNDER THE FOIA 


5. In § 103.6, paragraph (a)(1) is revised to read as follows: 


§ 103.6 Grant or denial of initial request. 


(a) Officers designated to make initial determinations—(1) Service 
ports. The appropriate director of a service port, or in the case of records 
of the Office of Investigations, the appropriate special agent in charge 
(SAC), shall make any initial determination of a request for a record 
which is maintained, respectively, at that service port or under the 
SAC’s jurisdiction. 

* * * * * * * 


6. Sections 103.14, 103.15, 103.16, and 103.18 are redesignated as 
§§ 103.31, 103.34, 103.32, and 103.33, respectively, and designated as 
Subpart C and a new heading for Subpart C is added to read as follows: 


SUBPART C—OTHER INFORMATION SUBJECT TO RESTRICTED ACCESS 


7. Section 103.17 is removed. 
8. A new Subpart B, consisting of §§ 103.21 through 103.27, is added 
to read as follows: 
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SUBPART B—PRODUCTION OR DISCLOSURE IN 
FEDERAL, STATE, LOCAL, AND FOREIGN PROCEEDINGS 


§ 103.21 Purpose and definitions. 


(a) Purpose. (1) This subpart sets forth procedures to be followed with 
respect to the production or disclosure of any documents contained in 
Customs files, any information relating to material contained in Cus- 
toms files, any testimony by a Customs employee, or any information 
acquired by any person as part of that person’s performance of official 
duties as a Customs employee or because of that person’s official status, 
hereinafter collectively referred to as ”information”, in all federal, 
state, local, and foreign proceedings when a subpoena, notice of deposi- 
tion (either upon oral examination or written interrogatory), order, or 
demand, hereinafter collectively referred to as a ”"demand”, of a court, 
administrative agency, or other authority is issued for such informa- 
tion. 

(2) This subpart does not cover those situations where the United 
States is a party to the action. In situations where the United States isa 
party to the action, Customs employees are instructed to follow internal 
Customs policies and procedures. 

(b) Customs employee. For purposes of this subpart, the term ”Cus- 
toms employee” includes all present and former officers and employees 
of the United States Customs Service. 

(c) Customs documents. For purposes of this subpart, the term ”Cus- 
toms documents” includes any document (including copies thereof), no 
matter what media, produced by, obtained by, furnished to, or coming to 
the knowledge of, any Customs employee while acting in his/her official 
capacity, or because of his/her official status, with respect to the admin- 
istration or enforcement of laws administered or enforced by the Cus- 
toms Service. 

(d) Originating component. For purposes of this subpart, the term 
”originating component” references the Customs official, or the offi- 
cial’s designee, in charge of the office responsible for the collection, 
assembly, or other preparation of the information demanded or that, at 
the time the person whose testimony is demanded acquired the 
information in question, employs or employed the person whose testi- 
mony is demanded. 

(e) Disclosure to government law enforcement or regulatory agencies. 
Nothing in this subpart is intended to impede the appropriate disclo- 
sure of information by Customs to federal, state, local, and foreign law 
enforcement or regulatory agencies, in accordance with the confiden- 
tiality requirements of the Privacy Act (5 U.S.C. 552a), the Trade 
Secrets Act (18 U.S.C. 1905), and other applicable statutes. 

(f) Disclosure to federal attorneys and the Court of International 
Trade. Nothing in this subpart is intended to restrict the disclosure of 
Customs information requested by the Court of International Trade, 
U.S. Attorneys, or attorneys of the Department of Justice, for use in 
cases which arise under the laws administered or enforced by, or con- 
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cerning, the Customs Service and which are referred by the Depart- 
ment of the Treasury to the Department of Justice for prosecution or 
defense. 

(g) Disclosure of non-Customs information. Nothing in the subpart is 
intended to impede the appropriate disclosure of non-Customs 
information by Customs employees in any proceeding in which they are 
a party or witness solely in their personal capacities. 

(h) Failure of Customs employee to follow procedures. The failure of 
any Customs employee to follow the procedures specified in this sub- 
part neither creates nor confers any rights, privileges, or benefits on 
any person or party. 

(i) In camera inspection of records. Nothing in this subpart authorizes 
Customs personnel to withhold records from a federal court, whether 
civil or criminal, pursuant to its order for such records appropriately 
made, for purposes of in camera inspection of the records to determine 
the propriety of claimed exemption(s) from disclosure. 


§ 103.22 Procedure in the event of a demand for Customs 
information in any federal, state, or local civil proceeding 
or administrative action. 


(a) General prohibition against disclosure. In any federal, state, or 
local civil proceeding or administrative action in which the Customs 
Service is not a party, no Customs employee shall, in response to a 
demand for Customs information, furnish Customs documents or testi- 
mony as to any material contained in Customs files, any information 
relating to or based upon material contained in Customs files, or any 
information or material acquired as part of the performance of that per- 
son’s official duties (or because of that person’s official status) without 
the prior written approval of the Chief Counsel, as described in para- 
graph (b) of this section. 

(b) Employee notification to Counsel. Whenever a demand for 
information is made upon a Customs employee, that employee shall 
immediately prepare a report that specifically describes the testimony 
or documents sought and notify the Assistant Chief Counsel or 
Associate Chief Counsel for the area where the employee is located. If 
the employee is located at Headquarters or outside of the United States, 
the employee shall immediately notify the Chief Counsel. The Customs 
employee shall then await instructions from the Chief Counsel concern- 
ing the response to the demand. 

(c) Requesting party’s initial burden. A party seeking Customs 
information shall serve on the appropriate Customs employee the 
demand, a copy of the Summons and Complaint, and provide an affida- 
vit, or, if that is not feasible, a statement that sets forth asummary of the 
documents or testimony sought and its relevance to the proceeding. 
Any disclosure authorization for documents or testimony by a Customs 
employee shall be limited to the scope of the demand as summarized in 
such affidavit or statement. The Chief Counsel may, upon request and 
for good cause shown, waive the requirements of this paragraph. 
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(d) Requesting party’s notification requirement. The demand for Cus- 
toms information, pursuant to the provisions of paragraph (c) of this 
section, shall be served at least ten (10) working days prior to the sched- 
uled date of the production of the documents or the taking of testimony. 

(e) Counsel notification to originating component. Upon receipt of a 
proper demand for Customs information, one which complies with the 
provisions of paragraph (c) of this section, if the Chief Counsel believes 
that it will comply with any part of the demand, it will immediately 
advise the originating component. 

(f) Conditions for authorization of disclosure. The Chief Counsel, sub- 
ject to the provisions of paragraph (h) of this section, may authorize the 
production of Customs documents or the appearance and testimony of a 
Customs employee if: 

(1) Production of the demanded documents or testimony, in the judg- 
ment of the Chief Counsel, are appropriate under the factors specified 
in § 103.23(a) of this subpart; and 

(2) None of the factors specified in § 103.23(b) of this subpart exist 
with respect to the demanded documents or testimony. 

(g) Limitations on the scope of authorized disclosure. 

(1) The Chief Counsel shall authorize the disclosure of Customs 
information by a Customs employee without further authorization 
from Customs officials whenever possible, provided that: 

(i) If necessary, Counsel has consulted with the originating compo- 
nent regarding disclosure of the information demanded; 

(ii) There is no objection from the originating component to the dis- 
closure of the information demanded; and 

(iii) Counsel has sought to limit the demand for information to that 
which would be consistent with the factors specified in § 103.23 of this 
part. 

(2) In the case of an objection by the originating component, the Chief 
Counsel shall make the disclosure determination. 

(h) Disclosure of commercial information. In the case of a demand 
for commercial information or commercial documents concerning 
importations or exportations, the Chief Counsel shall obtain the autho- 
rization of the Assistant Commissioner (Field Operations) or his/her 
designee prior to the Chief Counsel authorizing the production/disclo- 
sure of such documents/information. 


§ 103.23 Factors in determining whether to disclose informa- 
tion pursuant to a demand. 


(a) General considerations. In authorizing disclosures pursuant to a 
proper demand for Customs information, one which complies with the 
provisions of § 103.22(c), the Chief Counsel should consider the follow- 
ing factors: 

(1) Whether the disclosure would be appropriate under the relevant 
substantive law concerning privilege; 





U.S. CUSTOMS SERVICE 15 


(2) Whether the disclosure would be appropriate under the rules of 
procedure governing the case or matter in which the demand arose; 
and, 

(3) Whether the requesting party has demonstrated that the informa- 
tion requested is: 

(i) Relevant and material to the action pending, based on copies of the 
summons and complaint that are required to be attached to the sub- 
poena duces tecum or other demand; 

(ii) Genuinely necessary to the proceeding, i.e., a showing of substan- 
tial need has been made; 

(iii) Unavailable from other sources; and, 

(iv) Reasonable in its scope, i.e., the documents, information, or testi- 
mony sought are described with particularity. 

(4) Whether consultation with the originating component requires 
that the Chief Counsel make a separate determination as to the disclo- 
sure of the information requested. 

(b) Circumstances where disclosure will not be made. Among the 
demands in response to which disclosure will not be authorized by the 
Chief Counsel are those demands with respect to which any of the fol- 
lowing factors exist: 

(1) Disclosure would violate a treaty, statute (such as the Privacy Act, 
5 U.S.C. 552a, the Trade Secrets Act, 18 U.S.C. 1905, or the income tax 
laws, 26 U.S.C. 6103 and 7213), or a rule of procedure, such as the grand 
jury secrecy rule, Fed.R.Crim.Proc. rule 6(e) (18 U.S.C.App.); 

(2) Disclosure would violate a specific regulation; 

(3) Disclosure would reveal classified or confidential information; 

(4) Disclosure would reveal a confidential source or informant; 

(5) Disclosure would reveal investigatory records compiled for law 
enforcement purposes, interfere with enforcement proceedings, or dis- 
close investigative techniques and procedures; 

(6) Disclosure would improperly reveal confidential commercial 
information without the owner’s consent (e.g., entry information); 

(7) Disclosure relates to documents which were produced by another 
agency or entity; 

(8) Disclosure would unduly interfere with the orderly conduct of 
Customs business; 

(9) Customs has no interest, records, or other official information 
regarding the matter in which disclosure is sought; 

(10) There is a failure to make proper service upon the United States; 
or 


(11) There is a failure to comply with federal, state, or local rules of 
discovery. 


§ 103.24 Procedure in the event a decision concerning a 
demand is not made prior to the time a response to the 
demand is required. 

If response to a demand is required before the instructions from the 

Chief Counsel are received, the U.S. Attorney, his/her assistant, or other 
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appropriate legal representative shall be requested to appear with the 
Customs employee upon whom the demand has been made. The U.S. 
Attorney, his/her assistant, or other appropriate legal representative 
shall furnish the court or other authority with a copy of the regulations 
contained in this subpart, inform the court or other authority that the 
demand has been or is being, as the case may be, referred for the prompt 
consideration of the Chief Counsel, and shall respectfully request the 
court or authority to stay the demand pending receipt of the requested 
instructions. 


§ 103.25 Procedure in the event of an adverse ruling. 


If the court or other authority declines to stay the demand in response 
to a request made in accordance with § 103.24 of this chapter pending 
receipt of instructions, or rules that the demand must be complied with 
irrespective of instructions rendered in accordance with §§ 103.22, 
103.23, 103.26, or 103.27 of this subpart not to produce the documents 
or disclose the information sought, the Customs employee upon whom 
the demand has been made shall, pursuant to this subpart, respectfully 
decline to comply with the demand. See, United States ex rel. Touhy v. 
Ragen, 340 US. 462 (1951). 


§ 103.26 Procedure in the event of a demand for Customs 
information in a state or local criminal proceeding. 


Port directors, special agents in charge, and chiefs of field laborato- 
ries may, in the interest of federal, state, and local law enforcement, 
upon receipt of demands of state or local authorities, and at the expense 
of the State, authorize employees under their supervision to attend 
trials and administrative hearings on behalf of the government in any 
state or local criminal case, to produce records, and to testify as to facts 
coming to their knowledge in their official capacities. However, in cases 
where a defendant in a state or local criminal case demands testimony 
or the production of Customs documents or information, authorization 
from the Chief Counsel is required as under § 103.22 of this subpart. No 
disclosure of information under this section shall be made if any of the 
factors listed in § 103.23(b) of this subpart are present. 


§ 103.27 Procedure in the event of a demand for Customs 
information in a foreign proceeding. 


(a) Required prior approval for disclosure. In any foreign proceeding 
in which the Customs Service is not a party, no Customs employee shall, 
in response to a demand, furnish Customs documents or testimony as to 
any material contained in Customs files, any information relating to or 
based upon material contained in Customs files, or any information or 
material acquired as part of the performance of that person’s official 
duties (or because of that person’s official status) without the prior 
approval of the Chief Counsel, as described in paragraph (b) of this sec- 
tion. 

(b) Employee notification to Counsel. Whenever a demand in a foreign 
proceeding is made upon a Customs employee concerning pre-clear- 
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ance activities within the territory of the foreign country, that employee 
shall immediately notify the appropriate Associate Chief Counsel 
responsible for the pre-clearance location. All other demands in a for- 
eign proceeding shall be reported by Customs employees to the Chief 
Counsel. The Customs employee shall then await instructions from the 
Chief Counsel concerning the response to the demand. 

(c) Counsel notification to originating component. Upon receipt of a 
proper demand for Customs information, one which complies with the 
provisions of § 103.22(c), if the Chief Counsel believes that it will com- 
ply with any part of the demand, it will immediately advise the originat- 
ing component. 

(d) Conditions for authorization of disclosure. The Chief Counsel, 
subject to the terms of paragraph (e) of this section, may authorize the 
disclosure of Customs documents or the appearance and testimony of a 
Customs employee if: 

(1) Production of the demanded documents or testimony, in the judg- 
ment of the Chief Counsel, are appropriate under the factors specified 
in § 103.23(a) of this subpart; and 

(2) None of the factors specified in § 103.23(b) of this subpart exist 
with respect to the demanded documents or testimony. 

(e) Limitations on the scope of authorized disclosure. (1) The Chief 
Counsel shall authorize the disclosure of Customs information by a 
Customs employee without further authorization from Customs offi- 
cials whenever possible, provided that: 

(i) If necessary, Counsel has consulted with the originating compo- 
nent regarding disclosure of the information demanded; 

(ii) There is no objection from the originating component to the dis- 
closure of the information demanded; and 

(iii) Counsel has sought to limit the demand for information to that 
which would be consistent with the factors specified in § 103.23 of this 
part. 

(2) In the case of an objection by the originating component, the Chief 
Counsel shall make the disclosure determination. 

WILLIAM F. RILEY, 
Acting Commissioner of Customs. 


Approved: December 14, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 3, 1996 (61 FR 19835)] 
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(T.D. 96-37) 


SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved Febru- 
ary 16, 1996, to March 20, 1996, inclusive, pursuant to Subpart C, Part 
191, Customs Regulations. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Port Director to whom the contract was for- 
warded or approved by, and the date on which it was approved. 


Dated: April 26, 1996. 


WILLIAM G. ROSOFF, 
Director, 
International Trade Compliance Division. 


a 


(A) Company: Advantek Inc. 
Articles: Carrier tape 


Merchandise: Carrier tape 

Factory: Minnetonka, MN 

Proposal signed: May 16, 1995 

Basis of claim: Used in, less valuable waste 

Contract forwarded to PD of Customs: Chicago, March 4, 1996 


(B) Company: Allied-Signal, Inc. 

Articles: Industrial & carpet nylon 6 filament yarn 

Merchandise: Molten caprolactam monomer 

Factories: Hopewell, VA; Columbia, SC 

Proposal signed: January 23, 1996 

Basis of claim: Appearing in 

Contract issued by PD of Customs in accordance with § 191.25(b)(2): 
Houston, February 22, 1996 

Revokes: T.D. 95-85-A to cover additional factory 
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(C) Company: Ciba-Geigy Corp. 

Articles: Anafranil caps; anturane tabs; cytadren tabs; esidrix tabs; 
lioresal tabs; lopressor tabs; lopressor HCT tabs; lotensin tabs; 
lotrel tabs; ludiomil tabs; tegretol tabs; tofranil tabs; voltaren tabs 

Merchandise: Anafranil (clomipramine hydrochloride); anturane 
(sulfinpyrazone); cytadren (aminoglutethimide); esidrix (hydro- 
chlorothiazide); lioresal (baclofen); lopressor (metoprolol 
tartrate); lotensin (benazepril hydrochloride); ludiomil (mapro- 
tiline hydrochloride); tegretol (carbamazepine); tofranil (imipra- 
mine hydrochloride); voltaren (diclofenac sodium) 

Factories: Summit, NJ; Suffern, NY; Caguas, PR 

Proposal signed: November 8, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, March 5, 1996 


(D) Company: Cincinnati Specialties, Inc. 

Articles: Benzotriazole (COBRATEC®) 

Merchandise: Ortho-nitroaniline (ONA) 

Factory: Cincinnati, OH 

Proposal signed: December 9, 1995 

Basis of claim: Used in 

Contract issued by PD of Customs in accordance with § 191.25(b)(2): 
New York, February 26, 1996 

Revokes: T.D. 94-67-O to cover successorship of PMC Specialties 
Group 


(E) Company: Del Monte Corp. 

Articles: Canned mixed fruit 

Merchandise: Diced peaches 

Factory: San Jose, CA 

Proposal signed: July 26, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, February 22, 1996 


(F) Company: Enichem Elastomers Americas, Inc. 

Articles: Thermoplastic rubber 

Merchandise: Isoprene monomer 

Factory: Baytown, TX 

Proposal signed: October 11, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Miami, March 20, 1996 
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(G) Company: Fina Oil & Chemical Co. 

Articles: High density polyethylene 

Merchandise: Ethylene 

Factory: Pasadena, TX 

Proposal signed: August 2, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Houston, February 28, 1996 


(H) Company: Georgia-Pacific Resins, Inc. 

Articles: Phenol/formaldehyde resins; urea/formaldehyde resins 
(liquid and powder) 

Merchandise: Phenol; methanol 

Factories: As listed in proposal 

Proposal signed: May 30, 1995 

Basis of claim: Appearing in 

Contract forwarded to PDs of Customs: San Francisco, New Orleans & 
New York, March 19, 1996 

Revokes: T.D. 94-6-O 


(I) Company: The Goodyear Tire & Rubber Co. 
Articles: Automotive belts 
Merchandise: Nylon stretch fabrics; fiberglass fibers 


Factories: Sun Prairie, WI; Lincoln & Norfolk, NE; Greensburg, 
Jackson, St Marys & Marysville, OH; Mt. Pleasant, IA; Hannibal, 
MO 

Proposal signed: April 20, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, February 16, 1996 


(J) Company: Haldor Topsoe, Inc. 

Articles: Catalysts 

Merchandise: Potassium metavanadate powder 

Factory: Pasadena, TX 

Proposal signed: August 28, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Houston, March 18, 1996 


(K) Company: Mohawk/CDT 

Articles: Insulated optical fiber cable 

Merchandise: Optical fibers 

Factory: Leominster, MA 

Proposal signed: November 29, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Boston, February 21, 1996 
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(L) Company: Pfizer, Inc. 

Articles: Sertraline HCl 

Merchandise: D-(-) mandelic acid; 4-(3,4) dichlorophenyl (tetralone) 
Factory: Groton, CT 

Proposal signed: December 1, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, February 20, 1996 


(M) Company: Pharr-Palomar Inc. 

Articles: Textured yarn (manufactured carpet yarn); space-dyed yarn 

Merchandise: Nylon filament yarn (bulk continuous filament); polyes- 
ter yarn (polyester filament yarn) 

Factory: Buena Park, CA 

Proposal signed: January 9, 1991 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Miami, February 16, 1996 


(N) Company: Pharr Yarns of Georgia, Inc. 

Articles: Textured yarn; space-dyed yarn; manufactured carpet yarn 
a/k/a manufactured (spun) yarn 

Merchandise: Nylon filament yarn (bulk continuous filament); polyes- 
ter yarn (polyester filament yarn); nylon staple fiber; polyester 
staple fiber 

Factory: Rome, GA 

Proposal signed: July 31, 1990 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Miami, February 16, 1996 


(O) Company: Precision Custom Coatings, Inc. 

Articles: Interlinings 

Merchandise: Lantor 501300; lantor 501301; lantor 501401; PC63; 
PC 64 (non-woven substrates) 

Factory: Totowa, NJ 

Proposal signed: January 18, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, February 28, 1996 


(P) Company: Rohm & Haas Delaware Valley, Inc. 

Articles: Acryloid modifiers (K series); emulsions (rhoplex and primal); 
acryloid solution coatings; acryloid solid coatings 

Merchandise: Butyl methacrylate; diallyl maleate 

Factory: Bristol, PA 

Proposal signed: December 21, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, February 16, 1996 
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(Q) Company: Shell Oil Co. 

Articles: Polyethylene terephthalate resins 

Merchandise: Ethylene glycol; terephthalic acid 

Factory: Apple Grove, VA 

Proposal signed: January 15, 1996 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Houston, February 26, 1996 


(R) Company: Sofix Corp. 

Articles: Spiro phathalide xanthene 

Merchandise: 2-[2-hydroxy-4-ethyl (3-methylbutyl) aminobenzoyl] 
benzoic acid; 2-(2-hydroxy-4-dibutylaminobenzoyl) benzoic acid; 
2-methyl-4-methoxydiphenylamine; 2-(2-hydroxy-4-dipentylamino- 
benzoyl) benzoic acid 

Factory: Chattanooga, TN 

Proposal signed: May 25, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, February 23, 1996 

Revokes: T.D. 94-21-W 


(S) Company: Stowe-Pharr Mills, Inc., d/b/a Pharr Yarns, Inc. 
Articles: Textured yarn (manufactured carpet yarn); space-dyed yarn 
Merchandise: Nylon filament yarn (bulk continuous filament); polyes- 


ter yarn (polyester filament yarn) 
Factories: McAdenville, Spencer Mountain & Belmont, NC; Clover, SC 
Proposal signed: May 7, 1990 
Basis of claim: Used in 
Contract forwarded to PD of Customs: Miami, February 16, 1996 


(T) Company: Stowe-Pharr Mills, Inc., d/b/a Pharr Yarns, Inc. 
Articles: Manufactured (spun) yarn (manufactured carpet yarn) 
Merchandise: Nylon staple fiber; polyester staple fiber 

Factories: McAdenville, Spencer Mountain & Belmont, NC; Clover, SC 
Proposal signed: November 5, 1990 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Miami, February 16, 1996 
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(U) Company: Teledyne Industries, Inc. 

Articles: Tungsten powder; tungsten carbide powder; tungsten carbide 
graded powder; tungsten ingots, bars, tablets, rods, wire, studs, 
granules, rounds, electrodes, extrusions, fabrications; tool bits, 
nibs, dies, shapes 

Merchandise: Sodium tungstate; tungsten scrap; ammonium para- 
tungstate; tungstic oxide; tungsten powder 

Factories: Grant, West Huntsville, Gurley, AL; La Vergne, TN; West 
Hartford, CT; Clifton, NJ 

Proposal signed: October 31, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New Orleans, March 20, 1996 

Revokes: T.D. 82-225-W (Teledyne Industries, Inc., Teledyne Wah 
Chang Huntsville Div.); T.D. 89-61-Z (Teledyne Industries, Inc., 
Teledyne Firth Sterling Div.); T.D. 95-6-Y (Teledyne Industries, 
Inc., Teledyne Advanced Materials Div.) 


(V) Company: Unitex Chemical Corp. 
Articles: Acetyl tributyl citrate (Uniplex 84) 
Merchandise: Citric acid 

Factory: Greensboro, NC 

Proposal signed: February 7, 1996 

Basis of claim: Used in 


Contract forwarded to PD of Customs: Miami, February 27, 1996 


(W) Company: Venture Coke Co. 

Articles: Calcined coke 

Merchandise: Petroleum coke (green anode grade) 

Factories: Lake Charles, LA; Moundsville, WV 

Proposal signed: September 11, 1995 

Basis of claim: Used in 

Contract forwarded to PDs of Customs: Chicago & Houston, February 
23, 1996 


(X) Company: Wellstream Inc. 

Articles: Non-bonded flexible pipe 

Merchandise: Polyvinylidene fluoride SOLEF™ (plastic pellets) 
Factory: Panama City, FL 

Proposal signed: September 27, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Miami, March 4, 1996 
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(Y) Company: Wellstream Inc. 

Articles: Non-bonded flexible pipe 

Merchandise: Nylon 11 pellets (rilsan) 

Factory: Panama City, FL 

Proposal signed: September 27, 1995 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, March 20, 1996 
Revokes: T.D. 95-56-Y 


(Z) Company: Zeneca Inc. 

Articles: Acorga M5640; acorga PT5038; acorga PT5050; acorga 
PT5050Z 

Merchandise: Acorga P-50 oxime (a/k/a 5-nonyl-salicylaldoxime) 

Factories: Mt. Pleasant, TN; New Castle, DE 

Proposal signed: August 2, 1995 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Boston, March 6, 1996 





(T.D. 96-39) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR APRIL 1996 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 


pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: None. 


Greece drachma: 


April 1, 1996 $0.004140 
April 2, 1996 .004160 
April 3, 1996 004156 
April 4, 1996 ; .004153 
April 5, 1996 004145 
April 6, 1996 004145 
April 7, 1996 .004145 
April 8, 1996 .004171 
April 9, 1996 .004147 
April 10, 1996 .004124 
April 11, 1996 .004124 
April 12, 1996 004125 
April 13, 1996 004125 
April 14, 1996 .004125 
April 15, 1996 .004114 
April 16, 1996 .004113 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 1996 (continued): 


Greece drachma (continued): 


April 17, 1996 $0.004135 
April 18, 1996 .004131 
April 19, 1996 .004137 
April 20, 1996 .004137 
April 21, 1996 .004137 
April 22, 1996 004138 
April 23, 1996 .004127 
April 24, 1996 004131 
April 25, 1996 .004110 
April 26, 1996 .004107 
April 27, 1996 .004107 
April 28, 1996 004107 
April 29, 1996 .004127 
April 30, 1996 .004098 


South Korea won: 


April 1, 1996 $0.001279 
April 2, 1996 001282 
April 3, 1996 001282 
April 4, 1996 001282 
April 5, 1996 001282 
April 6, 1996 001282 
April 7, 1996 001282 
April 8, 1996 001282 
April 9, 1996 001281 
April 10, 1996 001278 
April 11, 1996 001278 
April 12, 1996 001277 
April 13, 1996 001277 
April 14, 1996 001277 
April 15, 1996 001277 
April 16, 1996 001279 
April 17, 1996 001279 
April 18, 1996 001282 
April 19, 1996 001284 
April 20, 1996 001284 
April 21, 1996 001284 
April 22, 1996 001284 
April 23, 1996 001283 
April 24, 1996 001284 
April 25, 1996 001283 
April 26, 1996 001284 
April 27, 1996 001284 
April 28, 1996 001284 
April 29, 1996 001283 
April 30, 1996 001285 


Taiwan N.T. dollar: 


April 1, 1996 $0.036711 
April 2, 1996 .036711 
April 3, 1996 .036711 
April 4, 1996 .036711 
April 5, 1996 .036778 
April 6, 1996 .036778 
April 7, 1996 .036778 
April 8, 1996 .036805 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 1996 (continued): 


Taiwan N.T. dollar (continued): 


April 9, 1996 $0.036778 
April 10, 1996 .036792 
April 11, 1996 .036792 
April 12, 1996 .036792 
April 13, 1996 .036792 
April 14, 1996 .036792 
April 15, 1996 .036819 
April 16, 1996 .036819 
April 17, 1996 .036819 
April 18, 1996 .036832 
April 19, 1996 .035524 
April 20, 1996 .035524 
April 21, 1996 .035524 
April 22, 1996 .036819 
April 23, 1996 .036792 
April 24, 1996 .036738 
April 25, 1996 .036765 
April 26, 1996 .036765 
April 27, 1996 .036765 
April 28, 1996 .0386765 
April 29, 1996 .036805 
April 30, 1996 .036805 


Dated: May 1, 1996. 
FRANK CANTONE, 


Chief, 
Customs Information Exchange. 





(T.D. 96-40) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR APRIL 1996 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 96-32 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 

Holiday: None. 


South Africa, Republic of, rand: 
April 15, 1996 
April 16, 1996 
April 17, 1996 
April 18, 1996 


$0.236967 
.235849 
.236128 
.235849 
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FOREIGN CURRENCIES—Variances from quarterly rates for Apri! 1996 
(continued): 


South Africa, Republic of, rand (continued): 


April 19, 1996 $0.234192 
April 20, 1996 234192 
April 21, 1996 234192 
April 22, 1996 235294 
April 23, 1996 235294 
April 24, 1996 234467 
April 25, 1996 224719 
April 26, 1996 225606 
April 27, 1996 225606 
April 28, 1996 225606 
April 29, 1996 229095 
April 30, 1996 231214 


Venezuela, bolivar: 


April 22, 1996 $0.002002 
April 23, 1996 002045 
April 24, 1996 002163 
April 25, 1996 002131 
April 26, 1996 002149 
April 27, 1996 002149 


April 28, 1996 .002149 
April 29, 1996 .002146 
April 30, 1996 .002154 


Dated: May 1, 1996. 


FRANK CANTONE, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, April 30, 1996. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Stuart P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CERTAIN CHOCOLATE 
PREPARATIONS CONTAINING COCOA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is modifying New York Ruling Letter (NYRL) 806646, 
dated February 23, 1995, concerning the classification of certain choco- 
late preparations containing cocoa. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 15, 1996. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7097. 

SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On March 20, 1996, Customs published in the CusToMs BULLETIN, 
Volume 30, Number 12, a notice of a proposal to modify NYRL 806646, 
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dated February 23, 1995, which held that certain chocolate prepara- 
tions containing cocoa, were classified in subheading 1806.32.9000, 
HTSUS. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended be section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is modifying NYRL 806646 to reflect the proper classification 
of certain chocolate preparations containing cocoa in subheading 
1806.32.3000, HTSUS. Headquarters Ruling Letter modifying NYRL 
806646, is set forth in the attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulation (19 CFR 177.10(c)(1)). 


Dated: April 29, 1996. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, April 29, 1996. 
CLA-2 RR:TC:FC 957801K 
Category: Classification 


Tariff No. 1806.32.3000 
Mp. KRISTIN ZAAL 


CHOCOLATE CREATIONS 
121 William Street 
Watertown, WI 53094 


Re: Reconsideration, in part, of New York Ruling Letter (NYRL) 806646, dated February 
23, 1995; chocolate preparations containing cocoa. 


DEAR SIR: 


As the result of your letters of December 5, 1994, and January 29, 1995, the Customs 
Service issued NYRL 806646, dated February 23, 1995, which held that various chocolate 
items from Belgium and Holland were classified in subheadings 1806.32.9000 and 
1806.90.9000, Harmonized Tariff Schedule of the United States (HTSUS). The products 
described as Logo Cards, Logo Tablets, and Customized Molded Tablets, rectangular or 
square shape, were classified in subheading 1806.32.9000, HTSUS. This is to inform you 
that NYRL 806646 no longer reflects the views of the Customs Service for these products. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), hereinafter, section 625), 
notice of the proposed modification of NYRL 806646 was published on March 20, 1996, in 
the CUSTOMS BULLETIN, in Volume 30, No. 12. The following represents our position. 
Facts: 


The milk chocolate products, Logo cards, Logo Tablets, and customized Molded Tablets 
that are rectangular in shape, contain 6.03 percent cocoa liquor, 24.11 percent cocoa butter, 
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47.13 percent sugar, 22.19 percent whole milk powder and 0.55 percent lecithin. All of these 
products are in the shape of bars, weigh 75 grams or less and are not filled. 


Issue: 


The issue is whether the products as described above meet the requirements for classifi- 


cation in subheading 1806.32.3000, HTSUS, rather than in subheading 1806.32.9000, 
HTSUS. 


Law and Analysis: 


Subheading 1806.32.3000, HTSUS, provides for chocolate and food preparations con- 
taining cocoa: other, in blocks, slabs or bars * * * not filled * * * preparations consisting 
wholly of ground cocoa beans, with or without added cocoa fat, flavoring or emulsifying 
agents, and containing not more than 32 percent by weight of butterfat or other milk solids 
and not more than 60 percent by weight of sugar * * * other, with a general rate of duty for 
1996 of 4.8 percent ad valorem. Subheading 1806.32.9000, HTSUS, with a 1996 general 
rate of duty of 6.7 percent ad valorem, is a residual provision, and may cover products not 
included in other provisions such as subheading 1806.32.3000, HTSUS. 

The products, described above in the form of bars and weighting less than 2 Kg, contain 
the ingredients for coverage under subheading 1806.32.3000, HTSUS, and are classified 
under this provision. 

Holding: 

The products as described above, Logo Cards, Logo Tablets, and Customized Molded 
Tablets, in bar form, are classified in subheading 1806.32.3000, HTSUS, with a 1996 gen- 
eral rate of duty of 4.8 percent ad valorem. 

NYRL 806646, dated February 23, 1995, is modified in accordance with this ruling. 

In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF LIQUID CRYSTAL DISPLAYS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of liquid crystal displays for electric typewriters. Notice of the 
proposed revocation was published on March 20, 1996, in the Customs 
BULLETIN, Volume 30, Number 12. One comment was received, which 
disagreed with the proposed classification. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 15, 1996. 


FOR FURTHER INFORMATION CONTACT: Robert Altneu, Attor- 
ney-Advisor, Tariff Classification Appeals Division (202) 482-7030. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 20, 1996, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 30, Number 12, proposing to modify HQ 952722, issued 
on September 27, 1994, which concerned the tariff classification of cer- 
tain liquid crystal displays (LCDs) for electric typewriters. One com- 
ment, which disagrees with the proposed classification, was received in 
response to the notice. Pursuant to section 626(c)(1), Tariff Act of 1930 
[19 U.S.C. 1625(c)(1)], as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs is modifying HQ 952722 to reflect the 
proper classification of LCD panels for typewriters under subheading 
9013.80.60, HTSUS, as “[lliquid crystal devices not constituting 
articles provided for more specifically in other headings * * *: [o]ther 
devices, appliances and instruments: [o]ther * * *.” HQ 958953 modify- 
ing HQ 952722 is set forth in the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 25, 1996. 
MARVIN M. AMERNICK, 


(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, April 25, 1996. 


CLA-2 RR:TC:MM 955953 RFA 
Category: Classification 
Tariff No. 9013.80.60 
DONALD ALFRED WEADON, JR., ESQ. 


601 Pennsylvania Avenue, N.W. 
Suite 700—North Building 
Washington, DC 20004-2602 


Re: Liquid Crystal Display (LCD) indicator panel for typewriters; signaling apparatus; 
Headings 8473, 8531; 9013; Legal Note 1(m) to section XVI; EN 85.31; HQs 951868, 
951609, 952360, 952973, 954788, 953115, 952502, 951288, and 957435; HQ 952722, 
modified. 


DEAR Mr. WEADON: 

This is in reference to HQ 952722, issued to you on September 27, 1994, in which several 
liquid crystal display modules (LCDs) were classified under the Harmonized Tariff Sched- 
ule of the United States (HTSUS). In the course of ruling on similar merchandise involving 
LCDS for typewriters, we have determined that HQ 952722 needed to be modified. Pur- 
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suant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057) (1993), noticed the proposed modifi- 
cation of HQ 952722 was published on March 20, 1990, in the CUSTOMS BULLETIN, Volume 
30, Number 12. Onecomment, which disagrees with the proposal, was received in response 
to the notice. 


Facts: 


The subject merchandise is an liquid crystal display (LCD) panel, part number 
TLX-1151-50BN, for electric typewriters. The LCD panel is attached to a printed circuit 
board (PCB) with row and column driver integrated circuits, controller chips, Read Only 
Memory, Random Access Memory, and a mounting bezel. The LCD is ready to be _ 
installed/“plug in” condition. 


Issue: 


Whether the LCD panel for electric typewriters is classifiable as parts of typewriters, or 
asa visual signaling indicator panel, or as LCDs not constituting articles provided for more 
specifically in other headings, under the HTSUS? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification shall be determined according 
to the terms of the headings and any relative section or chapter notes. 

In HQ 952722, dated September 27, 1994, Customs determined that the subject LCD 
panel for electric typewriters along with other LCDs were classifiable under subheading 
8531.20.00, HTSUS, which provides for: “[e]lectric sound or visual signaling apparatus 
* * * [i|ndicator panels incorporating liquid crystal devices (LCD’s) * * *.” To be classified 
in this subheading, the LCDs must be designed for “signaling.” 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System (HCDCS) Explanatory Notes (ENs) may be consulted. The ENs, 
although not dispositive, provide acommentary on the scope of each heading of the HTSUS 
and are generally indicative of the proper interpretation of the HTSUS. See, T.D. 89-80, 54 
FR 35127, 35128 (August 23, 1989). EN 85.31, page 1381, is fairly descriptive and restric- 
tive as to the types of “signaling” panels and the function they must perform in order to be 
classifiable in heading 8531, HTSUS. EN 85.31 states indicator panels and the like: “[a]re 
used (e.g., in offices, hotels and factories) for calling personnel, indicating where a certain 
person or service is required, indicating whether a room is free or not. They include: 


(1) Room indicators. There are large panels with numbers corresponding to a 
number of rooms. When a button is pressed in the room concerned the corresponding 
number is either lit up or exposed by the falling away of a shutter or flap. 

(2) Number indicators. The signals appear to illuminated figures on the face of a 
small box; in some apparatus of this kind the calling mechanism is operated by the dial 
ofa telephone. Also clock type indicators in which the numbers are indicated by a hand 
moving round a dial. 

(3) Office indicators, for example, those used to indicate whether the occupant of 
a particular office is free or not. Some types are merely a simple “come in” or 
“engaged” sign illuminated at will by the occupant of the office. 

(4) Lift indicators. These indicate, on an illuminated board, where the lift is and 
whether it is going up or down. 

(5) Engine room telegraph —— for ships. 

(6) Station indicating panels for showing the times and platforms of trains. 

(7) Indicators for race course, football stadiums, bowling alleys, etc. 

Certain of these indicator panels, etc., also incorporate bells or other sound signal- 
ing devices (emphasis in original). 

Therefore, only those LCD’s which are principally used and/or limited by design to 
“signaling” are classifiable under subheading 8531.20.00, HTSUS. See HQ 954788, dated 
December 1, 1993; HQ 953115, dated May 10, 1993; HQ 952502; HQ 951868, dated October 
31, 1992; HQ 952360 dated October 15, 1992; and HQ 951288, dated July 7, 1992. 

In HQ 957435, dated August 8, 1995, Customs determined that LCDs which are designed 
and used for electric typewriter displays, are not principally used or designed as signaling/ 
indicator panels. In that ruling, Customs stated that for LCDs to be classifiable under sub- 
heading 8531.20.00, HTSUS, they must display limited indication information to a user, 
i.e., measurement, coordinates, flow rate, etc. Because the LCDs for electric typewriters 
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displayed more information than typical indicator panels, Customs found that they were 
not principally used or designed for visual signaling. Customs then considered classifica- 
tion of the LCDs as parts of electric typewriters under heading 8473, HTSUS. However, 
Legal Note 1(m) to section XVI, HTSUS, states that: “[t]his section does not cover: 
[alrticles of chapter 90.” Heading 9013, HTSUS, provides for: “[lliquid crystal devices not 
constituting articles provided for more specifically in other headings.” Therefore, the sub- 
ject merchandise is provided for more specifically in another heading, it would not be classi- 
fiable in heading 9013, HTSUS. Customs further stated that it is Customs position that 
heading 8473, HTSUS, which provides for “parts,” is not a more specific heading than 
heading 9013, HTSUS. Therefore, because the subject merchandise was classifiable in 
heading 9013, HTSUS, it was not classifiable in heading 8473, HTSUS, which falls in sec- 
tion XVI, HTSUS. HQ 957435. See also HQ 952973, dated August 5, 1993; HQ 951609, 
dated October 20, 1992; HQ 952360; and HQ 951868. 

One comment was received in response to the proposed modification. While the com- 
ment agrees that the merchandise does not meet the terms of heading 8531, HTSUS, they 
disagree as to classifying the subject LCDs for typewriters under heading 9013, HTSUS, as 
opposed to heading 8473, HTSUS. The comment cites to HQ 957723, dated June 2, 1995, in 
support that an LCD which contains everything necessary to function, was not classifiable 
under heading 9013, HTSUS. However, HQ 957723 dealt only with the issue ofa fixed-LCD 
or icon-type LCD which did not need row and column drivers to display an image or limited 
information, because the image was already ingrained into the glass. In its condition as 
imported, the fixed LCD met the terms of heading 8531, HTSUS, because it was designed 
solely for displaying limited information. The proper interpretation of this ruling is that 
the merchandise was not atypical glass sandwich of heading 9013, because it met the terms 
of signaling in heading 8531, HTSUS. 

The comment also argues that the LCDs are “more than” the glass sandwiches of head- 
ing 9013, HTSUS, and that the merchandise is properly classifiable under heading 8473, 
HTSUS, as parts of typewriters. In support of this claim, the comment refers to EN 90.13, 
which describes LCDs. However, we note that the terms of heading 9013, HTSUS, specifi- 
cally provide for “Liquid crystal devices not constituting articles provided for more specifi- 
cally in other headings”. Absent a showing of meeting the terms of headings 8471 or 8531, 
HTSUS, Customs has consistently held that LCDs are classifiable under 9013, HTSUS. See 
HQs 954788, 953115, 952502; 951868, 952360, and 951288. Customs has previously 
addressed the claim that heading 8473, HTSUS, is a more specific provision than heading 
9013, HTSUS, in HQ 957435. See also Legal Note 2(a) to Section XVI and Legal Note 2 to 
Chapter 90, HTSUS, for the treatment of “parts”. As to the application of GRI 3(a), we note 
that classification is resolved through the application of GRI 1, the terms of the headings, 
and the relevant section and chapter notes. 

As stated previously, the LCD panel, part number TLX-1151-50BN, which is designed 
for use in electric typewriters, displays more information than typical signaling/indicator 
panels. Therefore, they cannot be classified under heading 8531, HTSUS. Based upon HQ 
957435, we find that HQ 952722 must be modified to reflect that LCD panel, part number 
TLX-1151-50BN, for electric typewriters is classifiable under heading 9013, HTSUS as 
LCDs not constituting articles provided for more specifically in another heading. 


Holding: 


For the foregoing reasons, the LCD panel, part number TLX-1151-50BN, for electric 
typewriters is classifiable under subheading 9013.80.80, HTSUS, which provides for: 
“(liquid crystal devices not constituting articles provided for more specifically in other 
headings * * *: [o]ther devices, appliances and instruments: [o]ther * * *.” The column 
one, general rate of duty is 7.2 percent ad valorem. 


Effect on Other Rulings: 


HQ 952722, dated September 27, 1994, is hereby modified as set forth in this ruling. In 
accordance with 19 U.S.C. 1625(c)(1), thls ruling will become effective 60 days after publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625(c)(1) does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations 19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF VACUUM TANK 
TRUCKS 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-108, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings pertaining to the tariff 
classification of vacuum tank trucks. Comments are invited on the cor- 
rectness of the proposed ruling. 


DATE: Comments must be received on or before June 14, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, NW, (Franklin Court), Washington, DC 20229. Comments sub- 
mitted may be inspected at the Tariff Classification Appeals Division, 
Office of Regulations and Rulings, located at Franklin Court, 1099 14th 
Street, NW, Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Tariff 
Classification Appeals Division, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings pertaining to the tariff 
classification of vacuum tank trucks. In Headquarters Ruling Letter 
(HQ) 087028, issued on August 13, 1990, and HQ 087143, issued on 
August 15, 1990, vacuum tank trucks were classified under subheading 
8704.90.00, Harmonized Tariff Schedule of the United States (HTSUS), 
which provides for other motor vehicles for the transport of goods. HQ 
087028 is set forth in Attachment A to this document HQ 087143 is set 
forth in Attachment B to this document. 

Subheading 8704.90.00, HTSUS, is the “basket” provision for motor 
vehicles for the transport of goods. If motor vehicles for the transport of 
goods are (1) dumpers designed for off-highway use; (2) powered by 
compression-ignition internal combustion piston engines (diesel or 
semi-diesel) or (3) powered by spark-ignition internal combustion 
engines, they cannot be classified under subheading 8704.90.00, 
HTSUS. 
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Customs intends to revoke HQ 087028 and HQ 087143 to reflect the 
proper classification of the vehicles in question under one of the follow- 
ing subheadings, depending on which of the following categories the 
vehicle falls: (1) those powered by diesel engines are classifiable under 
subheading 8704.21.00 (gross vehicle weight (“G.V.W.”) not exceeding 
five metric tons), 8704.22.50 (G.V.W. exceeding five metric tons but not 
exceeding 20 metric tons) or 8704.23.00 (G.V.W. exceeding 20 metric 
tons), HTSUS; and (2) those powered by spark-ignition internal com- 
bustion engines are classifiable under subheading 8704.31.00 (G.V.W. 
not exceeding five metric tons) or 8704.32.00 (G.V.W. exceeding five 
metric tons), HTSUS. Before taking this action, consideration will be 
given to any written comments timely received. Proposed Headquar- 
ters Ruling Letter 958847 revoking HQ 087028 and HQ 087143 is set 
forth in Attachment C to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: April 30, 1996. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 


A ES TI 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 13, 1990. 
CLA-2:CO:R:C:G 087028 JAS 
Category: Classification 


Tariff No. 8704.90.0000 
DISTRICT DIRECTOR OF CUSTOMS 


111 West Huron Street 
Buffalo, NY 14202 

Re: Vacuum tank truck. 
DEAR SIR: 

This is our decision on Application for Further Review of Protest No. 0901-9-701651, 
dated December 14, 1989, filed on behalf of Transway Systems, Inc., Ontario. At issue are 
four (4) consumption entries, dated August 1, 8, and 14, 1989, and liquidated October 13, 
20, and 27, 1989. The merchandise, from Canada, is a liquid waste removal system consist- 
ing of vacuum tank with pump mounted on a truck chassis. 

Facts: 


The merchandise consists of truck cab chassis of U.S. origin shipped to Canada where 
they are fitted with 1500 to 7000 gallon capacity steel tanks and vacuum pressure pumps. 
Descriptive literature shows several models designed to pick up and transport a variety of 
liquid wastes, slurries, industrial spills and hazardous liquids. All models depicted have 
PTO-driven vacuum pumps to load the tank. Unloading under pressure is accomplished by 
raising the hydraulic hoist, opening the rear tailgate, and reversing the pump. 

The trucks were entered under subheading 8704.90.0000/9802.00.8050, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), other motor vehicles for the 
transport of goods, free of duty as Canadian articles and original motor-vehicle equipment. 
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Your office determined that the presence of the tank and vacuum pump enabled the trucks 
to perform certain on-site tasks, and liquidated the entries under subheading 
8705.90.0000/9802.00.8050, HTSUSA, as other special purpose motor vehicle’s, other 
than those principally designed for the transport of persons or goods. The rate of duty is 3.7 
percent ad valorem. The reduced rate of duty available to originating goods under the 
United States-Canada Free Trade Agreement was not claimed. 


Issue: 


Whether the vacuum trucks are special purpose vehicles for purposes of heading 8705. 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA) in accordance with the General Rules of Interpretation (GRI’s). 
GRI 1 states in part that for legal purposes, classification shall be determined according to 
the terms of the headings and any relative section or chapter notes and, provided the head- 
ings or notes do not require otherwise, according to GRIs 2 through 6. 

Explanatory Notes (EN) constitute the Customs Cooperation Council’s official inter- 
pretation of the Harmonized System. Though not binding on the contracting parties to the 
convention, on the Commodity Description and Coding System, they provide a commen- 
tary on the scope of the provisions of the Harmonized Systems, and are thus useful in ascer- 
taining the classification of merchandise under the System. Customs believes the EN’s 
should always be consulted. See T.D. 89-80. 

The basis for liquidating the concerned entries lies in certain ENs which. at p. 1429, indi- 
cate that lorries used for cleansing streets, gutters, airfield runways, etc. (e.g., sweepers, 
sprinklers, sprinklesweepers and cesspool emptiers), are among the vehicles covered by 
that heading. Your office believes these trucks are akin to cesspool emptiers. 

ENsat p. 1427 list tankers whether or not fitted with pumps and dropframe heavy-duty 
lorries with loading ramps, as among the vehicles covered by heading 8704. These are 
examples of vehicles that possess auxiliary equipment to permit loading and unloading of 
goods but which are nonetheless principally designed for transporting those goods from 
one place to another. By its own terms, heading 8705 covers special purpose vehicles other 
than those principally designed for the transport of persons or goods. ENs at 1429 state 
clearly that the primary purpose of vehicles of heading 8705 is not the transport of persons 
or goods. 

Our review of the ENs leads to the conclusion that vehicles of heading 8705 must possess 
equipment designed to perform a specialized service or services at the job sites, with any 
transport function being clearly subsidiary. Special purpose vehicles of the type classifiable 
in heading 8705 are those that, in addition to having a tank and vacuum pump to load and 
unload sludge and liquid wastes, are also capable of performing a specialized service at the 
site, such as flushing out porti-johns and sewer openings, or spraying industrial spill sites. 
To emphasize this point, Transway’s brochure, submitted as Exhibit C, depicts, on p. 3, a 
stand-alone, portable sewer flusher between the standard septic truck and cesspool tan- 
dem tanker, and describes it as follows: “This [flusher] can also be incorporated into your 
vacuum truck providing an extremely versatile combination unit.” The combination truck 
unit is pictured on the preceding page. The combination truck units are not the subject of 
any of the protested entries, nor do the vacuum trucks in issue possess any auxiliary equip- 
ment that enable them to performs a specialized on-site service or otherwise qualify them 
as special purpose vehicles. 

The ENs support the conclusion that the trucks in issue here are not special purpose 
vehicles of the type classifiable in heading 8705. They are principally designed to transport 
liquid watches and hazardous materials, with the vacuum pump merely facilitating loading 
and unloading. 

Holding: 


Under the authority of GRI 1, the vacuum trucks are provided for in heading 8704. 
Actual classification is in subheading 8704.90.0000, HTSUSA, as other motor vehicles for 
the transport of goods, free of duty as Canadian articles and original motor-vehicle equip- 
ment. 


The protest should be allowed. A copy of this decision should be attached to the Form 19, 
Notice of Action, to be mailed to protestant. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 15, 1990. 


CLA-2:CO:R:C:G 087143 JAS 
Category: Classification 
Tariff No. 8704.90.0000 
DISTRICT DIRECTOR OF CUSTOMS 


111 West Huron Street 
Buffalo, NY 14202 


Re: Vacuum tank truck. 


DEAR SIR: 

This is our decision on Application for Further Review of Protest No. 0901-9-701620, 
dated November 27, 1989, filed by the broker representing the Canadian exporter of vac- 
uum tank trucks. This protest concerns numerous 1989 consumption entries, all liqui- 
dated on October 13, 1989. 

Identical issues were addressed in our decision to you, dated August 13, 1990 (087028), 
on Application for Further Review of Protest No. 0901-9-701651. The principles of the 
August 18 decision are incorporated by reference in this decision. 

Accordingly, the instant protest should be allowed. A copy of this decision, and decision 
087028, should be attached to the Form 19, to be mailed to protestant’s broker. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:TC:MM 958847 LTO 
Category: Classification 
Tariff No. 8704.21.00, 8704.22.50, 


8704.23.00, 8704.31.00, and 8704.32.00 
PorT DIRECTOR 


US. CusToMs SERVICE 
111 West Huron Street 
Room 603 

Buffalo, NY 14202 


Re: IA 3/96; Vacuum tank trucks; HQs 087028, 087143 revoked. 


DEAR Port DIRECTOR: 

The following is our decision regarding IA 3/96, which concerns the classification of vac- 
uum tank trucks under the Harmonized Tariff schedule of the United States (HTSUS). 
Facts: 


The Presvac Systems Ltd. vacuum tank trucks are liquid waste removal systems that 
consist of a vacuum tank with pump mounted ona truck chassis. The trucks are designed to 
pick up and transport a variety of liquid wastes, slurries, industrial spills and hazardous 
liquids. The trucks are generally powered by compression-ignition internal combustion 
(diesel) engines, although, in limited cases, they are powered by spark-ignition internal 
combustion piston engines. 


Issue: 


Whether the vacuum tank trucks are classifiable under subheading 8704.90.00, HTSUS, 
which provides for other motor vehicles for the transport of goods. 
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Law and Analysis: 


The General Rules of Interpretation to the HTSUS govern the classification of goods in 
the tariff schedule, GRI 1 states in pertinent part that “for legal purposes, classification 
shall be determined according to the terms of the headings and any relative section or chap- 
ter notes. 

The vacuum tank trucks are classifiable within heading 8704, HTSUS, which provide for 
motor vehicles for the transport of goods. However, the following subheadings, at the five- 
digit level, remain under consideration: 


8704.2 Other, with compression-ignition internal combustion piston engine (die- 
sel or semi-diesel) 

8704.3 Other, with spark-ignition internal combustion piston engine 

8704.9 Other 


In HQ 087028, dated August 13, 1990, and HQ 087143, dated August 15, 1990, Customs 
classified nearly identical vacuum tank trucks under subheading 8704.90.00, HTSUS. 
Subheading 8704.9, HTSUS, covers motor vehicles for the transport of goods other than (1) 
dumpers for off-highway use (subheading 8704.1, HTSUS), (2) those powered by compres- 
sion-ignition internal combustion engines (diesel or semi-diesel) and (3) those powered by 
spark-ignition internal combustion piston engines. For example, subheading 8704.9, 
HTSUS, would encompass motor vehicles for the transport of goods, other than dumpers 
for off-highway use, which are powered by electricity, propane, steam, etc. 

The subject trucks are generally powered by compression-ignition internal combustion 
(diesel) engines, although, in limited cases, they are powered by spark-ignition internal 
combustion piston engines. They are never powered by an alternative source of power or 
engine design. Accordingly, the trucks cannot be classified under subheading 8704.90.00, 
HTSUS. Those powered by diesel engines are classifiable under subheading 8704.21.00 
(gross vehicle weight (“G.V.W.”) not exceeding five metric tons), 8704.22.50 (G.V.W. exceed- 
ing five metric tons but not exceeding 20 metric tons) or 8704.23.00 (G.V.W. exceeding 20 
metric tons), HTSUS, while those powered by spark-ignition internal combustion engines 
are classifiable under subheading 8704.31.00 (G.V.W. not exceeding five metric tons) or 


8704.32.00 (G.V.W. exceeding five metric tons), HTSUS HQ 087028 and 087143 are 
revoked. 


Holding: 

The vacuum tank trucks powered by diesel engines are classifiable under subheading 
8704.21.00, 8704.22.50 or 8704.23.00, HTSUS, while those powered by spark-ignition 
internal combustion engines are classifiable under subheading 8704.31.00 or 8704.32.00, 
HTSUS. 

This decision should be mailed by your office to the internal advice requester 
no later than 60 days from the date of this letter. On that date, the office of Regu- 
lations and Rulings will take steps to make the decision available to Customs 
personnel via the Customs Rulings Module in ACS and the public via the Dis- 
kette Subscription Service, Freedom of Information Act and other public 
access channels. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 














U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 101 
EXTENSION OF PORT LIMITS OF COLUMBUS, OHIO 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed rulemaking; extension of comment 
period. 


SUMMARY: This notice extends the period of time within which inter- 
ested members of the public may submit comments concerning the pro- 
posal to amend the Customs Regulations pertaining to the field 
organization of Customs by extending the geographical limits of the 
port of Columbus, Ohio, to include Rickenbacker Airport which is cur- 
rently operating as a user fee airport. The comment period is being 
extended another 30 days. 


DATE: Comments are requested on or before May 31, 1996. 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
the Regulations Branch, U.S. Customs Service, Franklin Court, 1301 
Constitution Avenue, N.W., Washington, D.C. 20229 and inspected at 
Franklin Court, 1099 14th Street, N.W., Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Harry Denning, Office 
of Field Operations, (202) 927-0196. 


SUPPLEMENTARY INFORMATION 


A document was published in the Federal Register (61 FR 8001) on 
March 1, 1996, proposing to amend the Customs Regulations pertain- 
ing to the field organization of Customs by extending the geographical 
limits of the port of Columbus, Ohio, to include Rickenbacker Airport 
which is currently operating as a user fee airport. The document fur- 
ther stated that if the boundaries of the port are extended as proposed, 
the Customs Regulations would also be amended to remove Ricken- 
backer Airport’s designation as a user fee airport. Customs solicited 
comments on the proposal and comments were due by April 30, 1996. 

Customs has received a request to extend the comment period to 
allow interested parties to have more time to consider the proposal as 
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the long-term economic development interests of the Greater Colum- 
bus Community make it imperative that there be full consideration of 
the proposal. Customs believes the request has merit. Accordingly, the 
period of time for the submission of comments is being extended 30 
days. 

All comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), section 
1.4, Treasury Department Regulations (31 CFR 1.4), and section 
103.11(b), Customs Regulations (19 CFR 103.11(b)), between 9:00 a.m. 
and 4:30 Pm. on normal business days, at the address stated above. 


Dated: April 30, 1996. 
MARVIN M. AMERNICK, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 
[Published in the Federal Register, May 3, 1996 (60 FR 19880)] 
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Decisions of the United States 
Court of International Trade 





(Slip Op. 96-69) 


NTN BEARING CoRP OF AMERICA, AMERICAN NTN _ BEARING 
MANUFACTURING CORP AND NTN Corp, PLAINTIFFS v. UNITED STATES, 
DEFENDANT, TORRINGTON CO. AND FEDERAL-MOGUL CORP, DEFENDANT: 
INTERVENORS 


Court No. 91-08-00577 
(Dated April 19, 1996) 


ORDER 


TSOUCALAS, Judge: In accordance with the February 5, 1996 decision 
and mandate of the United States Court of Appeals for the Federal Cir- 
cuit (“CAFC”), Appeal No. 94-1186, remanding this case with instruc- 
tions, it is 

ORDERED that the judgment of this Court entered in NTN Bearing 
Corp. of Am. v. United States, 17 CIT 1314, Slip Op. 93-231 (Dec. 8, 
1993), is vacated to the extent that it entered final judgment concerning 
NTN Bearing Corp. of Am. v. United States, 17 CIT 713, 826 F. Supp. 
1435 (1993), where the Court denied a motion by NTN Bearing Corpora- 
tion of America, American NTN Bearing Manufacturing Corp. and 
NTN Corporation (“NTN”) to remand this case for correction of alleged 
clerical errors; and it is further 

ORDERED that this case is remanded to the Department of Commerce, 
International Trade Administration’s (“Commerce”), in accordance 
with the CAFC’s decision and mandate, to consider whether the 
information submitted supports the allegation that clerical errors were 
made by NTN in submission of data and if such errors exist to correct 
same; and it is further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 
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Slip Op. 96-70 


TIMKEN Co., PLAINTIFF v. UNITED STATES, DEFENDANT, AND NTN BEARING 
Corp OF AMERICA, AMERICAN NTN BEARING MANUFACTURING CORP, 
NTN Corp, Koyo SEIKo Co., LtpD., Koyo Corp oF U.S.A., NSK Ltp., AND 
NSK Corp, DEFENDANT-INTERVENORS 


Court No. 92-03-00161 
(Dated April 19, 1996) 


ORDER 


TSOUCALAS, Judge: In accordance with the February 29, 1996, deci- 
sion and mandate of the United States Court of Appeals for the Federal 
Circuit (“CAFC”), Appeal No. 95-1305, remanding this case with 
instructions, it is 

ORDERED that the judgment of this Court in Timken Co. v. United 
States,19CIT __, Slip Op. 95-20 (Feb. 10, 1995), to the extent that it 
affirmed the Department of Commerce, International Trade Adminis- 
tration’s (“Commerce”) Final Results of Redetermination Pursuant to 
Court Remand, The Timken Company v. United States, Slip Op. 94-141 
(September 14, 1994), in which Commerce adjusted for Japan’s value 
added tax (“VAT”) by adding to United States price the result of multi- 
plying Japan’s tax rate by the price of the United States merchandise 
calculated at the same point in the stream of commerce as where the 
Japanese VAT is applied for home market sales, is vacated; and it is 
further 


ORDERED that Commerce is to recalculate the dumping margins for 
Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. using a tax-neutral 
VAT adjustment methodology which utilizes the amount of foreign tax, 
rather than the tax rate; and it is further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 
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